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Jurisdictional Statement. 


This is an appeal from judgments entered in two con- 
solidated cases on March 23, 1965, by the United States 


See 


District Court for the Southern District of California, 
Central Division (C. 0. pel77 |e 


Both plaintiffs based jurisdiction of the District 
Court on Section 2 of the Miller Act, 49 Stat. 794 
(1935), 40 U.S.C. §270b (1952), as amended August 
QO 1959, Pub. L. 60-135, $1, 73 Stat. 279 [Cy iam 
and 147]. Appellants L. E. Dixon Company and Fidel- 
ity and Deposit Company of Maryland filed a timely 
notice on appeal [C. T. p. 184] and this Court’s juris- 
diction accordingly rests upon 28 U.S.C. $1291. 


Statement of the Case. 


Prior to June 18, 1962, the California Institute of 
Technology (hereinafter referred to as “Cal Tech’’) 
contracted with the United States Government to do cer- 
tain development work [Pitf. Ex. 1, hereinafter re- 
ferred to as the “Prime Contract”]. Subsection (b) of 
Article I of the Prime Contract provides that: 

“The Contractor may, when authorized by Task 
Orders or Task Order Amendments, enter into sub- 
contracts for the construction of facilities by ap- 
proved Construction of Facilities Projects.” 


Article 6 of the Prime Contract, entitled “SUBCON- 
TRACITS®, specifies the terms by which Calliilech 
could subcontract the construction work necessary to 
fulfill the obligations of the Prime Contract. 


On June 18, 1962, pursuant to a Task Order issued 
under the Prime Contract, Cal Tech entered into a sub- 
contract with defendant and appellant L. E. Dixon Com- 
pany (hereinafter referred to as “Dixon’’), by the terms 
of which Dixon agreed to construct the Central En- 
gineering Building at the Jet Propulsion Laboratory in 
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Pasadena, California [Pltf. Exs. 7 and 8]. Defendant 
Fidelity and Deposit Company of Maryland (herein- 
after referred to as ‘‘Fidelity’’), as surety, executed a 
bond pursuant to Section 1 of the Miller Act, 49 Stat. 
msl ose), 40 U.S.C. 2/0a [Pltt. Ex, 2]. 


Having taken subcontract bids for portions of the 
work to be performed by it, Dixon, on or about June 21, 
1962, received by mail a written subcontract [Pltf. Ex. 
3] executed by cross-defendant Van Harris, an individ- 
ual doing business as Harris & Sons (hereinafter re- 
ferred to as “Harris” ), accompanied by a letter of trans- 
ioe iti ex. |. By the terms oi said subcontract, 
Harris agreed to perform certain grading and excava- 
tion operations in connection with the construction of 
the Central Engineering Building. 


Shortly thereafter, Harris entered into an agreement 
with use plaintiff Andrew Franklin Yost (hereinafter 
referred to as Yost”), whereby Yost agreed to perform 
all of the physical work which Harris had agreed to 
perform for Dixon [Pltf. Ex. 4]. Yost then entered into 
an agreement with use plaintiff Paramount Truck Rent- 
Peeiieye(Hereiiiatter rejerred to as “Paramount’’), 
whereby Paramount agreed to furnish to Yost on a 
rental basis certain labor and equipment necessary for 
the excavation and grading at the Central Engineering 
Building site [R.T., Vol. I, page 54, lines 3-8]. 

The work was commenced on July 1, 1962, by Yost 
and Paramount with Harris supervising. On July 20, 
Harris submitted a bill for $7,213.50 to Dixon to cover 
the completion of the first third of the work. This first 
progress payment was paid by Dixon around August 10, 
1962 [R.T., Vol. II, p. 227, lines 8-23]. The second 
progress payment covering the next twenty percent of 
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the work was never made due to the inability of Harris 
to provide labor and material releases from Paramount 
atid Yost |Plita ex. 9]. hereafter, Yost and var. 
mount ceased all work on the project [R.T., Vol. II, 
p. 185, lines 16-23; p. 196, lines 9-12], except for some 
work performed at the request of Dixon. Dixon paid 
for part of this work, and it is not involved herein [R.T. 
Vol, 1, p, 135, lime 25, to p. 136, line 11) Paraingume 
contends that services of the value of $431.09 were per- 
formed by it directly at the request of Dixon and this 
amount is in dispute herein [R.T., Vol. I, p. 65, line 
10, to p. 6S, lme 3: C.T., p. 173, lines 29-30] 3 Pineau 
was required to spend $43,037.70 in order to complete 
the grading and.excavation [R.T., Vol. 11, py 2319 limes 
12-17]. 

The present action is a consolidation of separate suits 
brought by use plaintiffs Yost and Paramount against 
appellants Dixon and Fidelity. Both plaintiffs sought 
recovery under the bond executed by Dixon and Fidel- 
ity. Cal Tech and the United States are named as joint 
obligees on that bond and Dixon is named as the prin- 
cipal. In the Paramount action, Dixon filed and served 
a third party complaint against Harris and Yost, and in 
the Yost action Dixon filed a cross-complaint against 
Harris and a counterclaim against Yost. The action 
brought by Yost was dismissed prior to trial [C. T., 
p. 141], and hence Yost is not involved in this appeal. 
The trial court gave judgment for appellee Paramount 
in its action against appellants Dixon and Fidelity and 
gave judgment for appellee Harris in the cross ac- 
tions brought by appellant Dixon [C. T., p. 177]. Ap- 
pellants Dixon and Fidelity appeal from such judgments 
et ep. 134). 
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Statutes Involved. 


The Miller Act: 


secon! [49 Stat. 793 (1935) 40 US.C. 
e2/Ua ||. 


Bonds of Contracters for Public Buildings or Works; 
Waiver of Bonds Covering Contract Performed 
in Foreign Country. 


(a) Before any contract, exceeding $2,000 in amount, 
for the construction, alteration, or repair of any public 
building or public work of the United States is award- 
ed to any person, such person shall furnish to the 
United States the following bonds, which shall become 
binding upon the award of the contract to such person, 
who is hereinafter designated as ‘‘contractor”’: 


(1) A performance bond with a surety or sureties 
satisfactory to the officer awarding such contract, and 
in such amount as he shall deem adequate, for the pro- 
tection of the United States. 


(2) A payment bond with a surety or sureties satis- 
factory to such officer for the protection of all per- 
sons supplying labor and material in the prosecution of 
the work provided for in said contract for the use of 
each such person. Whenever the total amount payable 
by the terms of the contract shall be not more than 
$1,000,000 the said payment bond shall be in a sum of 
one-half the total amount payable by the terms of the 
contract. Whenever the total amount payable by the 
terms of the contract shall be more than $1,000,000 
and not more than $5,000,000, the said payment bond 
shall be in a sum on 40 per centum of the total amount 
payable by the terms of the contract. Whenever the 
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total amount payable by the terms of the contract shall 
be more than $5,000,000 the said payment bond shall 
be in the sum of $2,500,000. 


(b) The contracting officer in respect of any con- 
tract is authorized to waive the requirement of a per- 
formance bond and payment bond for so much on the 
work under such contract as is to be performed in a 
foreign country if he finds that it is impracticable for 
the contractor to furnish such bonds. 


(c) Nothing in this section shall be construed to 
limit the authority of any contracting officer to require 
a performance bond or other sccurity in addition to 
those, or in cases other than the cases specified in sub- 
section (a) of this section. 


Section 2 (49 Stat. 794 (1935); 40 U.S.C e2z70hy 
as amended August 4, 1959, Pub. L. 86-175, §1, 73 
Stats 279]: 


Same; Rights of Persons Furnishing 
Labor or Material. 

(a) Every person who has furnished labor or ma- 
terial in the prosecution of the work provided for in 
such contract, in respect of which a payment bond is 
furnished under Section 270a of this title and who has 
not been paid in full therefor before the expiration of 
a period of ninety days after the day on which the last 
of the labor was done or performed by him or material 
was furnished or supplied by him for which such claim 


is made, shall have the right to sue on such payment 
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bond for the amount, or the balance thereof, unpaid at 
the time of institution of such suit and to prosecute 
said action to final execution and judgment for the sum 
or sums justly due him: Provided, however, That any 
person having direct contractual relationship with a sub- 
contractor but no contractual relationship, express or 
implied, with the contractor furnishing said payment 
bond shall have a right of action upon the said pay- 
ment bond upon giving written notice to said contrac- 
tor within nimety days from the date on which such per- 
son did or performed the last of the labor furnished 
or supplied the last of the material for which such claim 
is made, stating with substantial accuracy the amount 
claimed and the name of the party to whom the ma- 
terial was furnished or supplied or for whom the la- 
bor was done or performed. Such notice shall be served 
by mailing the saine by registered mail, postage pre- 
pac ei amecivelope addressed to the colitractor at any 
place he maintains an office or conducts his business, 
or his residence, or in any manner in which the United 
States marshal of the district in which the public im- 
provement is situated is authorized by law to serve 
summons, 

(b) Every suit instituted under this section shall be 
brought in the name of the United States for the use 
of the person suing, in the United States District Court 
for any district in which the contract was to be per- 
formed and executed and not elsewhere, irrespective of 


the amount in controversy in such suit, but no such 
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suit shall be commenced after the expiration of one 
year after the day on which the last of the labor was 
performed or material was supplied by him. The United 


States shall not be liable for the payment of any costs 


or expenses of any such suit. 
California Civil Code, $1624. Statute of Frauds. 


The following contracts are invalid, unless the same, 
or some note or memorandum thereof, is in writing 
and subscribed by the party to be charged or by his 
AONE 5 

2. A special promise to answer for the debt, de- 
fault, or miscarriage of another; except in the cases 


provided for in Section 2794;... 


Specifications of Error. 


(1) The District Court erred in finding that Para- 
mount was a subcontractor of, or joint-venturer with, 
a subcontractor of Dixon; 

(2) The District Court erred in finding that Dixon 
was the “contractor” within the meaning of the Miller 
Act; 

(3) The District Court erred in finding that Para- 
mount was within the protection on the bond in ques- 
tion; 

(4) The District Court erred in finding that there 
was no valid written contract between Dixon and Har- 
ies © 

(5) The District Court erred in finding that Dixon 
prevented performance of such written contract by 
Flarris and 
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(6) The District Court erred in finding that Dixon 
breached such written contract; and 

(7) The District Court erred in denying Dixon re- 
covery against Harris. 


Summary of Argument. 


This action is brought by Paramount to recover 
against Dixon and its surety (Fidelity) on a bond 
executed by them under the provisions of the Miller 
Act. Under the rule announced in MacEvoy v. United 
States for the use and Benefit of Calvin Thompkins 
Company, 322 U.S. 102, 64 S.C. 890, 88 L. ed. 1163 
(1944), only suppliers or subcontractors to the prime 
contractor or to a subcontractor of the prime contrac- 
tor may recover on such bonds; 7.e., suppliers on the 
fourth “tier” or below caimnot recover. In the instant 
action Cal Tech contracted to build an engineering 
building for the Uinted States. Thereafter Dixon con- 
tracted with Cal Tech to do the construction work and 
Harris contracted with Dixon to do the grading and 
excavation. Harris in turn contracted with Yost, where- 
by Yost agreed to do alt of the grading and excavation. 
Paramount rented equipment and labor to Yost. Para- 
mount, therefore, was on the fourth “‘tier’’ fron: Dixon 
and on the fifth “tier” from Cal Tech. On these facts, 
the District Court held that Dixon was actually the 
prime contractor and that Harris, by reason of the 
delegation of all of his duties to Yost, was thus re- 
moved from the chain of subcontractors and that Para- 


mount, therefore, was entitled to recover on the bond. 
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Appellants respectfully submit that such findings are 
contrary to law, in that Harris was at all times a sub- 


contractor and Dixon was not the general contractor. 


Midway through the work, Harris ceased perform- 
ance of the grading and excavation which he had con- 
tracted to perform. As a result, Dixon incurred $43,- 
037.70 in expenses in completing the work. Dixon’s ac- 
tion against Harris seeks reimbursement of this amount 
as well as any amounts Dixon might be required to 
pay Paramount. The District Court found that there 
was no written contract between Dixon and Harris, but 
only an implied contract for value of services rendered. 
The District Court further found that Dixon pre- 
vented Harris’ performance of any contract by con- 
ditioning progress payments on Harris’ providing re- 
leases from Yost and Paramount and that Dixon had 
breached any express contract by improperly engineer- 
ing the work and by refusing to allow Harris to stock- 
pile reusable dirt on the job site. Appellants respect- 
fully submit that such findings are unsupported by 


evidence and are contrary to law. 
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ARGUMENT. 
L 


Paramount Is Too Far Removed From the General 
Contractor to Be Within the Protection of the 
Miller Act Bond. 


Section 1 of the Miller Act, 49 Stat. 793 (1935), 
40 U.S.C. §270a, provides for the posting of a pay- 
ment bond with the United States before any contract 
exceeding $2,000.00 in amount is awarded for the con- 
struction, alteration, or repair of any public building 
Srepubliemvork o1 the United States. Section 2 of the 
Miller Act, 49 Stat. 794 (1935), 40 U.S.C. §270b, as 
amended by 73 Stat. 279 (1959), which deals with the 
rights of persons furnishing labor or materials under 
such a bond, provides as follows: 

“(a) Every person who has furnished labor or 
material in the prosecution of the work provided 
for in such contract, in respect of which a pay- 
ment bond is furnished under §270a of this title 
and who has not been paid in full therefor before 
the expiration of a period of ninety days after the 
day on which the last of the labor was done or 
performed by him or material was furnished or 
supplied by him for which such claim is made, 
shall have the right to sue on such payment bond 
for the amount, or the balance thereof, unpaid at 
the time of institution of such suit and to prose- 
cute said action to final execution and judgment 
for the stm or sums justly due him; Provided, 
however, That any person having direct contrac- 
tual relationship with a subcontractor but no con- 
tractual relationship express or implied with the 
contractor furnishing said payment bond shall have 


= Sipe 


a right of action upon the said payment bond upon 
giving written notice to said contractor within 
ninety days from the date on which such person 
did or performed the last of the labor or furnished 
or supplied the last of the material for which such 
claim is made, stating with substantial accuracy 
the amount claimed and the name of the party to 
whom the material was furnished or supplied or 
for whom the labor was done or performed.” 


The Supreine Court of the United States, in Clifford 
F, MacEvoy Company v. United States for the use and 
Benefit of Calvin Thompkins Company, 322 U.S. 102, 
64 S.C. 890, 88 L. ed. 1163 (1944), had occasion to 
determine the scope of protection provided in this sec- 
tion of the Miller Act. In so doing, the Court held that: 

“.. the right to bring suit on a payment bond 
is limited to (1) those materialmen, laborers and 
subcontractors who deal directly with the prime 
contractor and (2) those materialmen, laborers and 
sub-subcontractors who, lacking express or implied 
contractual relationship with the prime contractor, 
have direct contractual relationship with the sub- 
coutractor and who gave the statutory notice of 
their claims to the prime contractor.” /d. at 107- 
108. (Emphasis added). 


Since the decision in AMfacEwvoy, the Federal Courts have 
consistently held that, in order for a materialman, la- 
borer or subcontractor to bring himself with the pro- 
tection of §270b, he must either be in privity of con- 
tract with the prime contractor, thereby making him a 
subcontractor, or in privity of contract with a sub- 
contractor, thereby making him a sub-subcontractor. 
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Any materialman, laborer or subcontractor who falls 
below the third tier, 7.c., is not at least a sub-subcon- 
tractor, falls outside the protection of the Miller Act. 
E. FE. Elmer 7. United States Fidelity and Guarantee 
Co., 275 F.2d 89 (5 Cir. 1960); Aetna Insurance Co. 
v. Southern, Waldrup & Harvick, 198 F. Supp. 505 
(N.D. Cal. 1961); United States for the use and Bene- 
fit of Wiutmore Oxygen Co. v. Idaho Crane & Rigging 
Co., 193 FE, Supp. 802 (E.D. Idaho 1961); UOwmited 
States for use and Benefit of Jonathan Handy Co., 
Inc. v. Deschenes Construction Co., Inc., 188 F. Supp. 
270 (D.Mass. 1960); United States for use and Bene- 
fit of Newport News Shipbuilding & Dry Dock Co. v. 
Blount Bros. Construction Co., 168 F. Supp. 407 (D. 
Md. 1959). 


Under the rule announced in AfacEvoy, Paramount, 
in order to recover under the bond, must show that 
Dixon was a prime contractor and that Paramount was 
in privity of contract with either Dixon or a subcon- 
tractor of Dixon. In this action, the trial court held 
that Dixon was the “General Contractor” under the 
Miller Act [C. T., pp. 164-165, 175-176] and further 
held that Paramount was not precluded from recovery 
by reason of the AfacEvoy rule since Dixon’s subcon- 
tractor (Harris) had delegated all of the burdens of 
his contract to Yost, thereby making Yost a subcon- 
tractor of Dixon and Paramount a supplier of mate- 
rials to a subcontractor of Dixon (Yost) and_ there- 
fore within the protection of the Miller Act [C. T., 
pp. 162, 165-168: and in particular p. 167, lines 14-22]. 


The trial court apparently agreed with Paramount's 
theory that Yost, who supplied all the physical labor. 
was a subcontractor of Dixon and Harris was only a 
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“paper subcontractor.” The record shows, however, that 
Harris was a subcontractor with real duties and rights; 
his subcontract was not simply a paper transaction de- 
vised by Dixon to avoid lability. There was no nova- 
tion; Dixon always looked to Harris for performance 
and Yost looked to Harris for payment. Further, Har- 
ris participated in the performance of the contract [R. 
T., Vol. I, p. 44, lines 13-17, 23-25]. The weakness of 
Paramount’s theory is that, to the extent that any work 
on a construction project is subcontracted, the contractor 
becomes, to that extent, a ‘‘paper contractor.” Accord- 
ing to that theory, an entirely different result would 
be reached if Harris had retained a small part of the 
physical work to perform himself. Paramount’s theory 
is an attempt to analogize to the distinction in real 
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property law between a partial assignment of a lease 
(7.c., a sublease) and a full assignment of a lease. See: 
Barkhaus v. Producers’ Fruit Company, 192 Cal. 200, 
205-206, 219 Pac. 435, 437 (1923). Under real proper- 
ty law, a sublessee of the entire term of a lease is 
considered an assignee and has direct rights against 
the landlord. The explanation for this result is that the 
parties’ interests in the land constitute “estates”, which 
give rise to a “privity” between the sublessee and the 
landlord. Barkhaus, supra. In the instant situation, 
however, there is no “estate” or “privity” between a 
sub-subcontractor and the prime contractor of a con- 
struction contract and hence the sub-subcontractor has 
no rights against the prime contractor. Powers Regu- 
lator Company v. Scaboard Company of New York, 
204 Cal. App. 2d 338, 345-346, 22 Cal. Rptr. 373, 
377-378 (1962). 

The contract between Dixon and Harris imposed 
certain duties upon Harris and granted him certain 
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rights. It is technically inaccurate to talk about Har- 
ris “assigning” his contract with Dixon since only 
rights are assignable; duties are delegable. Williston 
states: 

SOETINGTION BETWEEN £ASSIGN- 
MENISOr KIGHIS AND DELEGATION OF 
DUTIES. A clear conception of the law governing 
assigninent of contracts can be obtained only by 
sharply distinguishing between ..-. assignments 
Oierients and of duties.” [3 Williston, Contracts, 
$407, (3rd ed. 1961) ] 

section 4il. DELEGATION OF DUTIES. 
The duties under a contract are not assignable 
inter vivos in a true sense under any circum- 
SuaGESiaees =. 

“One who is subject to a duty though he cannot 
escape his obligation may delegate performance of 
it provided the duty does not require personal per- 
formance.” [/d. $411]. 


See also: 4 Corbin, Contracts. §§864, 866 (1951); 
Gregers v. Peterson Ice Cream Company, 158 Cal. 
App. 2d 746, 323 P. 2d 572 (1958). Harris delegated 
all of his duties under the Dixon-Harris subcontract 
but there is no evidence in the record that he assigned 
any of his rights under that subcontract. The trial 
court found that: 

“Yost was a partial assignee of Harris. An assign- 
ment depends upon substance rather than form. 
[Citation omitted.] Here, Yost was assigned all 
of Harris’ burdens and had an equitable right to 
part of the payments due Harris from Dixon.” 
[C. T. p. 167, lines 14-19]. 
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Yost was to be paid a lower price by Harris than 
that paid by Dixon to Harris [Pitf. Exs. 3 and 4], 
and Yost could not, and did not, seek payment directly 
from Dixon. (After Harris abandoned the contract, 
Yost performed some work directly for Dixon. That 
work has been paid for and is not involved in this 
case) ||R. 1, Vol. 1, p. 135, line 25: p. 136 aiiiemia|e 
Clearly, no attempt was made to assign Harris’ rights 
under the Dixon-Harris subcontract to Yost. Every 
subcontract must, by its very nature, be an assignment 
(or, more accurately, a delegation) of burdens and the 
Harris-Yost agreement was just such a subcontract dele- 
gating all of Harris’ duues to Yost. Harris’ rights 
were not assigned. To follow the trial court’s reason- 
ing would be to abolish the AZacEvoy rule altogether, 
since every subcontract must be an “assignment” or 
delegation of burdens. 


If the Harris-Dixon contract had been “assigned,” 
to Yost, then Yost would have had directed rights 
against and duties toward Dixon and if Dixon had 
breached its obligations, then Yost could have sued Dix- 
on but not Harris. However, under the subcontract 
Yost had no rights against, or duties toward, Dixon and 
if Dixon breached its contract and hence affected Yost's 
rights, then Yost’s only remedy would be against Har- 
ris, and not Dixon. Powers Regulator Company, supra. 

The fact that Yost performed all the physical labor 
under the Harris-Dixon subcontract did not place him 
in privity of contract with Dixon since a subcontrac- 
tor is one who does part or all of the work of the 
contractor. This definition has been affirmed by a 
number of authorities: 

“Literally, a ‘subcontractor’ is one who agrees 
with another to perform a@ part or all of the obliga- 
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tions which the second party owes by contract to 
a third party.” (Emphasis added.) (Hihn-Ham- 
mond lowniber Co. v. Elsom, 171 Cal. 570, 154 
ace l4.(1915)..) 

“A subcontractor is one who contracts with a 
principal contractor to perform all or part of the 
work or services which the principal contractor has 
already contracted to perform.” (Emphasis added.) 
(Arcweld Mfg. Co. v. Burney, 12 Wash. 2d 212, 
12GB 420350, 353 (1942).) 


“A subcontractor is one who enters into a con- 
tract with a person for the performance of work 
which such person has already contracted with an- 
other to perform. In other words, subcontracting 
is merely ‘farming out’ to others all or part of 
work contracted to be performed by the original 
contractor.” (Emphasis added.) (Brygiduir v. Rie- 
man, 107 Atl. 2d 59, 60 (N. J. 1954).) 

“A subcontractor may be briefly described as 
one who has entered into a contract, express or 
implied, for the performance of an act, with a per- 
son who has already contracted for its perform- 
cncewpeee (oaey v. New, 250 P.2d 893, 895 
CieMe1952).) 

SSeecONTRACT. A contract by one who has 
contracted for the performance of labor or service 
with a third party for the whole or part perform- 
ance of that labor or service.” (Emphasis added.) 
Cyclopedic Law Dictionary (3rd Ed. 1940). 

“The term ‘subcontract’ therefore is not inap- 
propriate to designate one who has contracted 
with the principal contractor to perform the whole 
as well as a part of the service which the latter 
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has undertaken to perform.” (Smith v. Wilcox, 
44+ Ore, 323, 74 Pac. 708 (1903), subsequent opin- 
ion at 44 Ore. 323, 75 Pac. 710 (1904).) 


A number of federal statutes have employed a sim- 
ilar definition. Thus, 60 Stat. 38 (1946), 41 U.S.C. 
§52, defines a subcontractor as: 

“. .[A]ny person, including a corporation, part- 
nership, or business association of any kind, who 
holds an agreement or purchase order to perform 
all or any part of the work or to make or to 
furnish any article or service required for the per- 
formance of a cost-plus-a-fixed-fee or cost re- 
imbursable contract or of a subcontract entered 
into thereunder. . . .”” (Emphasis added.) 


See also: 56 Stat. 245 (1942). 50 US Cae a: 
S191 (S)A> 65 Stat. S (1951); 30° US ee a. 
§1213(g). From the foregoing cases and commentaries, 
it is apparent that a contract to perform all the work 
for which another has contracted to perform is a sub- 
contract, and not an assignment. The distinguishing 
features are that in an assignment the assignee re- 
ceives all of the rights of the assignor and can enforce 
them directly against the obligor, while in a subcon- 
tract the subcontractor undertakes duties from the 
contractor; the subcontractor has rights against his 
contractor, but not against his contractor’s contractor. 
The subcontractor’s rights against the contractor gen- 
erally, although not necessarily, are different from 
those of the contractor against the obligor. If a prin- 
cipal obligor breaches his duty, an assignee has direct 
rights against him, while a subcontractor whould have 
no rights against the owner but would have rights 
against the contractor. This distinction is illustrated in 
Arcweld Mfg. Co. v. Burney, 12 Wash. 2d 212, 121 P: 
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2d 350 (1942). Burney contracted to perform some 
alterations and repairs on a home owned by the Home 
Owners’ Loan Corporation (HOLC). Burney then con- 
tracted with Schonbein for the latter to do all the work. 
The court held that: 
“Burney’s relation to HOLC with reference to 
the contract, however, was not changed by the sub- 
letting agreement; he still remained obligated to 
HOLC for the performance of the contract, and, 
likewise, was still entitled to look to HOLC for 
the compensation due thereunder. On the other 
hand, appellant did not, by his agreement with 
Burney, supplant the latter in his relation to 
HOLC, nor did he create any legal relation be- 
iveenmninselt and HOLC so far as the original 
contract was concerned. However great a personal 
interest appellant may have had in performing the 
work under the subletting agreement, he had no 
Igeal interest in Burney’s contract with HOLC. 
Appellant’s relation to Burney and HOLC comes 
squarely within the definition of ‘subcontractor’ 
just given. Burney was the principal contractor, 
having agreed to perform certain work; HOLC was 
the party with which that contract had been made 
and which, accordingly, was entitled to retain its 
relation with Burney; and appellant was a party 
contracting with the principal contractor to per- 
form the work which the latter had previously 
contracted with another to perform. If Burney 
and appellant had intended to effect an assignment 
of the original contract, it would have been a 
simple matter, as well as the natural thing, to do 
so by the use of plain, unambiguous language.” 


(121 P.2d at p. 354.) 
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It should be noted that in Arcweld the prime con- 
tractor, Burney, assigned his rights to the funds from 
HOLC to Schonbein, a factor not presented in the 
instant case. The situation in this action also involves 
a subcontract (actually a sub-subcontract) since Yost 
did not, and could not, look to Dixon for payment 
[R. T., Vol. I, p. 44, lines 13-19]. The District Court's 
holding that a delegation of burdens avoids the A/ac- 
Evoy rule has the effect of abolishing that rule alto- 
gether since every subcontract must be an ‘ 


“assignment” 
of burdens. 


The District Court also mentioned the possibility that 
Yost and Paramount were “jot venturers SiC 
p- 167, lines 19-22]. It is respectfully submitted that 
there is no indication anywhere in the record that such 
a joint venture agreement existed. At the trial herein, 
Robert Dick, general manager of Paramount, testified 
that Paramount and Yost did not enter into a joint 
venture agreement |R. T., Vol. I, p. 52) lines: 7210 
that Yost and Paramount did not share profits [R. T., 
Volpi) p. 52, line 23, to p. 53, line 3] and (thats 
mount was to be paid on a rental basis [R. T., Vol. 
I, p. 54, lines 3-8]. This testimony was corroborated 
By vost [Kk 1.) Vol. 1, p, 105, line 18, top 1Gaglimerse 
Clearly there was no joint venture agreement between 
Paramount and Yost since such an agreement requires 
a community of interest in the enterprise, a sharing of 
profits and losses, and a joint participation in the con- 
duct of the business. Adams Mfg. and Eng. Co. v. 
Coast Centerless Grinding Co., 184 Cal. App. 2d 649, 
7 Cal. Rptr. 761 (1960); Hayward’s v. Nelson, 143 
Cal App. 2d «807, 299 P.2d 1013 (1956) AfeGa 
lough v. Kramimerer Corp., 166 F.2d 759, 763 (9th 
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(ig eee. den. 335 U.S. 813; 28 Cal. Jur. 2d 
Joint Adventurers §3 (1956). 


Paramount and Yost may have cooperated closely in 
their performances, but this must necessarily occur 
when two parties work on the same project; such co- 
operation does not imply a joint venture agreement of 
the type that would allow Paramount to recover in 
Yost’s place. 
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Dixon Was Not the “Contractor” Within 
the Meaning of the Miller Act. 


Cale Geenmis the Prime Contractor on the Cetitral 
Engineering Building Project. It alone was in privity 
with and under contractual duty to the United States, 
the owner of the land and the new facility. A contrac- 
tual duty to construct the Central Engineering Build- 
ing arose out of a Contract between Cal Tech and 
the United States |Pltf, Ex. 1]. In accordance with 
Article 6 of the Prime Contract, Cal Tech subcontract- 
ed the work to be done to Dixon. The preamble to the 
eonivacuebemveen Cal Tech and Dixon [Plti. Ex. 7] 
expressly states that it is a subcontract under the Prime 
Contract between Cal Tech and the United States. 


The fact that Dixon, under subcontract with Cal 
Tech, undertook to perform all of the physical work 
required to be performed by Cal Tech under the Prime 
Contract does not alter the fact that Dixon is a sub- 
contractor rather than a prime contractor, Although the 
Miller Act itself does not define the term “subcon- 
tractor,” it has been defined generally as including one 
who contracts with another to perform a part or all 
of the obligation which the second party owes by con- 
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tract to a third party. See the discussion on pages 
11-12, supra, and the authorities cited therein. The ap- 
proach taken in those authorities has been adopted in 
a number of cases. In Smith v. PVilcoxr, 44 Or. 323, 74 
Pac. 708 (1903), subsequent opinion at 44 Or. 323, 
75 Pac. 710 (1904), the G. H. Dammeir Company 
sold land to the defendant and at the same time con- 
tracted to erect a house on the land. The Dammeir 
Company then contracted with the plaintiff for the lat- 
ter to do all the construction work. The court held the 
plaintiff was a subcontractor rather than a prime con- 
tractor since: 
““*A subcontractor is one who has entered into a 
contract, express or implied, for the performance 
of an act with the person who has already con- 
tracted for its performance.’ Phillips, Mech. Liens 
(3d. Ed.) §44. A subcontract is defined to be ‘a 
contract by one who has contracted for the per- 
formance of labor services with a third person for 
the whole or part performance of the labor or serv- 
ice.’ Bouvier, Law Dict. The term ‘subcontractor’ 
therefore is not inappropriate to designate one who 
has contracted with the principal contractor to per- 
form the whole as well as a part of the service 


which the latter has undertaken to perform.” (Jd. 
at 709.) 


See also, Arcweld Mfg. Co. v. Burney, 12 Wash.2d 
mizwi2i 2d 350 (1942), 


Thus, as a matter of law and fact, there can be 
no doubt that Cal Tech is the Prime Contractor in this 
project, and that Dixon is a subcontractor. Under the 
MacEvoy Rule, supra, only a materialman, laborer, or 
subcontractor who is in privity of contract with Dixon 
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ean make a claim under the Miller Act Bond involved 
in this action, and Harris alone is in privity with Dix- 
on. One case has made an exception to this general rule 
by holding that a “supervisory agent” of the govern- 
ment is not to be considered the “contractor” under the 
Miller Act. Umetcd States for the Use of lest Pa- 
cific Sales Co., Inc. v. Harder Industrial Contractors, 
Inc., 225 F. Supp. 699 (D.Ore. 1963). No evidence 
was introduced in the present action to show that Cal 
Tech was such a supervisory agent and hence a find- 
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ing that Dixon was the “Contractor” under the Miller 


Act is erroneous. 


Part III, Division 2, page 24 of the Specifications 
Gaticnouojee: (Pitt, Ex. 8] do refer to Cal Tech as 
the agent of the United States, but this is only in 
reference to the purchase of equipment and hence not 
iMepomtm Wine tact that the specifications identify Cal 
Wechwas thevavent of the United States for that par- 
leulat murpese is evidence that Cal Tech is not such an 
agent for other purposes. 
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Proof of a Promise by Dixon to Indemnify Para- 
mount for the Cost of Materials and Labor 
Which Yost Would Not Pay for Is Barred by 
the California Statute of Frauds. 


Paramount produced testimony, over objection, to 
the effect that it had supplied $431.09 worth of ma- 
terial and labor to the construetion project in reliance on 
an alleged promise by Dixon to pay for that labor and 
Mavenialeme Yost tailed to pay for it [R. T., Vol. I, 
Peoomiem Oo, 10 p. 69, line 1; C. T., p. 16/7, line 32, 
foepeiGe, tine 3]. Statute of frauds. California Civil 
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Code, Section 1624(2); Clay v. Walton, 9 Cal. 328 
(1858) ; 23 Cal. Jur. 2d, Fronds, Statute of, 889 (1955). 
In Clay, supra, the defendant orally promised a ma- 
terial supplier that he would be responsible for any ma- 
terial sold thereafter to a contractor who was build- 
ing a house for the defendant. The court held that this 
promise was unenforcible since within the Statute of 
frauds. Since the instant case is identical with Clay, 
the District Court’s finding that Paramount was en- 
titled to recover said suni fron Dixon [CT pee 
line 128, p. 168, line 3| is erroneous. 


IV, 
The District Court Erred in Holding That There 


Was No Written Contract Between Harris and 
Dixon. 


On or about June 21, 1962, Dixon received by mail 
a written Subcontract [Pltt. Ex. 3] accompanied ya 
letter of transmittal [Pltf. Ex. 5]. Both the letter 
and the subcontract were signed by Harris. The letter 
expressed a desire to use a subcontractor and to per- 
form the work in two “move-ins.” The Subcontract 
required written approval by Dixon of all subcontrac- 
tors and required Harris to prosecute the work with 
dibeence [Plit. Bx. 3, paras. 21 and 6) = ohesiic 
trict Court held that the terms of the letter and the 
subcontract conflicted; that there had been no meet- 
ing of the minds between Harris and Dixon; that 
Dixon had never accepted the counteroffer contained in 
Harris’ letter; and, hence, that there was no valid writ- 
fen) contract between Harris and Dixon |Get 
169, line 12, to p. 171, line 2]. It is respectfully sub- 
mitted that the above findings are not supported by 
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evidence and are contrary to law. 


Soe 


The evidence shows that Harris commenced perform- 
ance near the beginning of July. Sometime later, Dix- 
on’s job superintendent was told that Yost was a sub- 
Cantracroreot Harris [C. T. p. 170, lines 5-9]. Dix- 
on’s only objection to this subcontract was made in 
Sepicmmemeicel., Vol, |, p. 7a, lime 3, to p. 80, line 
22]. Clearly performance by Dixon for over a month 
with knowledge of the Harris-Yost subcontract was 
acceptance of that subcontract. Beatty v. Oakland Sheet- 
weil Seppiy Co., 111 Cal. App, 2d 53, 244 P.2d 25, 
30 (1952); cf. Trnbowitch v. Riverbank Canning Co., 
60 Calbcdiges, 162°P.2d182 (1947). 


The work to be performed by Harris involved the 
excavation of a foundation and basement area and the 
placing of dirt between the foundation walls and the 
surrounding earth (“backfilling”). The pouring of the 
concrete foundation was to be done by another sub- 
contractor. The most economical method of perform- 
ing Harris’ work would be in two move-ins of men and 
equipment: one to excavate the earth and one to do the 
backfilling. The provision in the Dixon-Harris Sub- 
contract requiring Harris to perform the work dili- 
eently (| Plii, Ex, 3, para. 6| did not require Harris to 
keep men and equipment standing idle while the con- 
crete was being poured, and hence there is no conflict 
between the written subcontract and Harris’ letter on 
the subject of the number of move-ins. Furthermore, 
the evidence at the trial is that the work was _ per- 
formed in two move-ins [R. T., Vol. TI, p. 191. line 
18, to p. 194, line 10; p. 327, lines 17-21]. 


The District Court found that after Harris had 
abandoned the work, Dixon used a number of different 
contractors at different times and hence the work could 
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not have been performed in two move-ins [C. T., p. 
170, lines 17-24]. This finding is erroneous since, for 
a number of reasons, it has no bearing on what Har- 
ris agreed to and was able to do. In the first place, 
Dixon was not required to complete performance of 
Harris’ work in accordance with the terms of the sub- 
contract (although any deviation may or may not af- 
fect the damages recoverable). In the second place, the 
number of move-ins actually made had little bearing on 
how many move-ins could have been made. In the third 
place, whether it was possible to perform the work in 
two move-ins is irrelevant to the issue of whether Har- 
ris and Dixon contracted to perform it in two move-ins. 


The evidence, therefore, is that Harris returned the 
subcontract accompanied with (perhaps) a counteroffer 
requesting permission to use a subcontractor and to 
perform the work in two move-ins. Thereafter, the par- 
ties commenced to perform according to the terms of 
the subcontract. Payments were made by Dixon to Har- 
ris in accordance with the subcontract. Dixon knew 
Harris was using a subcontractor without authorization 
but did not complain for well over a month, This 
complaint was never insisted upon. The work was per- 
formed in two move-ins. On this evidence the court 
found that there had not been a “meeting of the minds.” 
It is respectfully submitted that Dixon’s actions in 
proceeding to perform after receipt of the “counter- 
offer” was an acceptance of that counteroffer. See: 
Beatty v. Oakland Shectmcetal Supply Company, 111 
Cal. App. 2d 53, 244 P.2d 25, 30 (1952); Fidelity & 
Casualty Co. v. Fresno Flume & Irrigation Co., 161 
Cal. 466, 473, 119 Pac. 646, 648 (1911). Any insist- 
ence by Dixon that Harris could not use a subcon- 
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tractor would have been a breach of the contract and 
would not have had the effect of retroactively annul- 
ling a contract accepted by a course of conduct ex- 
tending well over a month. Thus, the parties’ minds did 
meet and an express contract existed between Dixon 
and Harris. 
Ne 
The District Court Erred in Finding That Dixon 
Prevented Performance by Harris by Insisting 
Upon Labor and Material Releases. 


The District Court found that Dixon prevented Har- 
ris from performing any contract between them by 
refusing to make progress payments to Harris unless 
Harris provided releases from Yost and Paramount 
ew Dewpeel7il tines 3-15]. If, as the District Court 
found, there was only an implied contract between Har- 
ris and Dixon, then Harris was not entitled to prog- 
ress payments as provided in the writing and Dixon 
did not prevent Harris’ performance in any manner. 
Sreew wi wizebb, 55 Cal. App. 2d 456, 130 P.2d 773 
(1942). The District Court also notes that if the writ- 
ten subcontract controlled, then Dixon had no right 
to demand releases as a condition precedent to the prog- 
feces pavment [C. T., p. 171, lines 15-28]. This is 
clearly erroneous since paragraph 3 of the subcontract 
wetween Matrms and Dixon [ Pitt. Ex. 3] incorporates 
by reference the terms of the plans and specifications 
of the General Contract, as the District Court found 
feel too, jines 15-18]. Paragraph 10 of the 
GENERAL CONDITIONS of the Specifications 
[Pltf. Ex. 8] allows retention of progress payments 
until releases from all materialmen and subcontractors 
are provided. In addition, the paragraph of the sub- 
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contract [Pltf. Ex. 3] entitled “Payment Sehedmes 
provides that the subcontractor shall be paid “in ac- 
cordance with the terms provided for in the General 
Contract provided for the payment of progress pay- 
ments to the General Contractor. . . .” These provi- 
sions incorporate by reference the provision for releases 


of the General Contract into the subcontract. 


It is the well settled rule in California that: 


“One written agreement may, by express ref- 
erence, incorporate other written agreements; in 
such a case the agreement making reference and 
those referred to must be construed as one con- 


tract.” (12 Cal.Jur.2d Coméracts, §123 (1933), 


This rule has often been applied in situations where 
a subcontractor expressly incorporates by reference the 
prime contract. 

In Gray v. Cotton, 166 Cal. 130, 134 Pac. 1145 
(1913), a subcontract provided that the plaintiff would 
perform certain work “in accordance with the plans 
and specifications as prepared by city engineer.” The 
specifications provided that payment was to be made 
upon the city engineer’s estimate of the amount of 
work performed. Plaintiff-subcontractor contended that 
the reference in the subcontract to the specifications re- 
lated only to the performance of the work and not to 
the method of payment. The court held, however, that 
the method of payment was covered by the specifica- 
tions and so was incorporated into the subcontract. 


This principle was reiterated and applied in Holbrook 
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v. Fasto, 84 Cal. App. 2d 700, 191 P.2d 123 (1948), 
where the court held that: 
“The issue on this appeal is whether when a gen- 
eral contract is incorporated into a subcontract by 
reference the terms of the general contract relat- 
ing to method and time of payment become a part 
of the subcontract. 


“The answer is in the affirmative.” 


See also, Trottier v. M. H. Golden Construction 
Company, 10s Cal. App. 2d 511, 233 P.2d 675 (1951). 


The written subcontract between Dixon and Harris 
ltr weoemole presents the same problem as in AHol- 
brook, supra, and should receive the same answer. The 
Paracrapimeentitied PAYMENT SCHEDULE states 


that: 
“The Contractor agrees to pay the Subcontractor 
progress payments monthly in accordance with the 
terms provided for in the General Contract for the 
payment of progress payments to the General Con- 
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Additionally, the written subcontract provides in par- 
agraph 3 that: 
“The Subcontractor agrees that said General Con- 
tract, together with said plans, drawings, specifica- 
tions, and addenda, are incorporated in the Sub- 
contract by reference with the same force and ef- 
fect as if the same was set forth herein at length, 
and that he will be and is bound by any and all parts 


of said General Contract, plans, drawings, specifi- 
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cations, and addenda in so far as they relate in 
any part or way, directly or indirectly, to the work 
herein undertaken or to the material furnished here- 
under.” 


These two clauses of the subcontract show a clear 
intent that all the terms of the contract between Dixon 
and Cal Tech should be incorporated by reference into 
the written contract between Dixon and Harris. More 
specifically, there was an intent to incorporate the 
method of payment used in the specifications of the 
prime contract into the subcontract. Paragraph 10 of 
the GENERAL CONDITIONS of the Specifications 
[Pltf. Ex. 8] entitled LIENS was intended by the par- 
ties to apply to payments made by Dixon to Harris. 
This conclusion is supported by the common practice 
among contractors to require releases from material- 
men and suppliers for materials supplied prior to a given 
progress payment before making a progress payment to 
the subcontractor. Since the subcontract specifically in- 
corporates all the terms of the general contract, the 
provision regarding liens in the Specifications applies 
to prevent recovery by Harris against Dixon until the 
releases required by the Specifications are provided. 
Thus, regardless of whether Harris had an express or 
implied contract with Dixon, Dixon did not prevent 
Harris’ performance by conditioning payment on re- 
leases. 


VI. 


The District Court Erred in Finding That Dixon 
Breached the Written Subcontract. 


The District Court found that Dixon breached the 
written subcontract with Harris by (a) refusing to al- 
low stockpiling of reusable excavated material within 
the job site and (b) failing to provide adequate en- 
Piaecuimemee lop, 171, hme 29, to p. 172, line 81. 
These findings are unsupported by evidence. The plans 
provide that: 

“All suitable material shall be deposited on JPL 
property as selected by the architect. The deposit 
area must be cleared of all brush and debris. The 
excess suitable material must be compacted to 90 
AASHO. The unsuitable material must be hauled 
off JPL property at contractor’s expense.” [ Deft. 
Ex GG. p. C2, Note 7]. 


Harris did testify that he wasn’t permitted to dump 
Mocawitavlemerttn om the job site [R. 1., Vol. III, p. 
S25 linewsoeto p. 324, line 11] but there was no 
evidence that earth usable for backfilling was not 
permitted by Dixon to be stockpiled. The uncontradicted 
testimony of Dixon’s superintendent indicates that ma- 
terial suitable for backfill was stockpiled on the job 
Pca mien oll p. l7e. lime 7, to p. 179, line 1]; 
that Harris dumped unsuitable material on the job 
cohen olell. p, 215, line 4, to p. 216, line 11]; 
and that an area for stockpiling earth was provided 
etartisupeesd., Vol. li, p. 289, lines 12-15]. 


The only evidence as to the engineering concerns the 
placing of stakes in the ground to control the slope 
of the embankment. The only evidence on this point is 
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Harris’ testimony that he did not know whether or 
not certain stakes were properly set and that the cut 
was not made according to the wishes of Dixon [R. T., 
Vol. III, p. 320, lines 15-22; p. 334, lines 8-19]; and 
hence a finding that Dixon improperly engineered the 
work is unsupported by evidence. 


The District Court also noted that Dixon requested 
that Harris perform certain work not required by the 
written subcontract [C. T., p. 172, lines 19-21]. There 
is no evidence in the record that such request was 
ever complied with or that Harris was prejudiced in 
any way thereby, and hence such a finding is irrele- 
vant to this action. 


For the above reasons, the District Court erred in 
finding that Dixon breached the written subcontract. 


Conclusion. 


Forthe reasons stated above, it is respectfully re- 
quested that the judgment for Paramount Truck Ren- 
tal, Inc. and Van Harris be reversed and remanded 
with instructions to enter judgment for appellants L. 
E. Dixon Company and Fidelity and Deposit Company 
of Maryland. 

THELEN, Marrin, JOHNSON & 

BRIDGES, 

James W. BALpwin, 

Rospert K. WorrELL, 

ANpbREW J. Nocas, 

Attorneys for Appellants L. E. Dixon 

Company and Fidelity and Deposit 
Company of Maryland. 


Certificate. 

I Certify that, in connection with the preparation of 
this brief, I have examined Rules 18 and 19 of the 
United States Court of Appeals for the Ninth Circuit 
and that, in my opinion, the foregoing brief is in full 


compliance with those rules. 


ANpDREW J. Nocas. 


i 
' 


WOUAUhEWNHH A 


Ss 
= = 


a 
bw bh 


15 


16 
7 


TABLE OF EXHIBITS. 


Plaintiff Paramount’s Exhibits. 


U.S.A. - Cal. Tech. Contract 

Miller Act Bond 

Dixon - Harris Subcontract 

Harris - Yost Subcontract 

Letter of June 20, 1962, from Harris to Dixon 
Letter of June 8, 1962, from Harris to Dixon 
Cal. Tech. - Dixon Contract 

Specifications for Project 

Letter of October 3, 1962, from Dixon to Harris 
Letter of October 18, 1962, from Harris to Yost 


Letter of November 1, 1962, from Dixon to 
Harris 


Paramount’s Daily Work Reports, dated 7-3-62 
Paramount's Invoices to Yost, dated 10-16-62 


Paramount’s Invoice for $431.69 and supporting 
documents 


Letter of November 9, 1962, from Dixon to 
Harris 


Paramount's Notice of Claims 
Paramount’s Ledger Cards for Yost 


Iden. Reed. 
21 21 
22 Le 
23 23 
24 24 
27 27 
31 31 
3% 32 
38 33 
36 37 
36 39 
36 39 
54 By 
58 60 
64 68 
64 69 
70 70 
64 72 


BC 
BD 


oe 


Defendant Dixon’s Exhibits. 
Tden. 


Reed. 


Letters from Dixon to Harris dated 127,161 132,165 


between July 16 and November 21 


Some of letters from Exhibit D 165 
Telegram from Harris to Dixon 161 
dated 11-6-62 

Summary sheets showing Dixon’s 161 
weekly costs for backfilling: $6,748.79 
Dixon's bill from Acme Rental for 161 
vibratory roller and trailer 

Dixon’s billings and payments for 161 
rental of bare equipment 

Dixon’s invoices, statements and 161 
checks 

Dixon's invoices, statements and 161 
checks 

Dixon’s invoices, statements and 161 
checks 

Dump fees paid by Dixon for dis- 161 
posal of unsuitable material offsite 

Dixon’s invoices, statements and 161 
checks 

Dixon’s invoices, statements and 161 
checks 

Bills and checks for cement and 161 


asphalt emulsion to protect north 
bank of excavation 


Cost of concrete backfilling on north 161 
bank 

Cost of fill sand and crusher run 161 
material for backfill 

Bill from Harris for first progress 225 
payment 

Plans for Project 147 


Third Party Defendant Harris’ Exhibits. 


Letter of August 7, 1962, from 257 
Harris to Dixon 
Letter from Harris 272) 


Letter from Dixon re stockpiling 285 


246 
201 
204 
215 
NZ 
ZAZ 
212 
217 
212 
Ze 


218 


223 


ces 


164 


259 


286 


